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572 MICHIGAN LAW REVIEW 

Common Carriers — Discrimination — Exclusive Depot Privileges. — A 
union depot company sold to a transfer line the exclusive right to use its 
depot grounds for the purposes of a hack stand and for soliciting thereon the 
patronage of incoming passengers. The depot company further made a rule 
excluding from the grounds all others engaged in a similar business, except 
for the purpose of delivering or receiving passengers who had previously 
employed them. Held, that the rule is a reasonable one and may be enforced. 
State ex rel. Sheets, Atty. Gen. v. Union Depot Co. (1905), — Ohio — , 73 
N. E. Rep. 633. 

"The authorities," in the language of the court, "are in sharp conflict 
upon this particular question," and since it had never come up in Ohio before, 
the court felt free to choose what it considered the better rule. Its decision 
appears to be in accord with the weight of authority in this country. Dono- 
van et al. v. Pennsylvania Co., 120 Fed. Rep. 215; but this is denied in 26 
Am. & Eng. Ency. of Law, 505. It seems clear, however, that it is in har- 
mony with the majority of the earlier English decisions. Hole v. Digby, 27 
Week. Rep. 884; Beadell v. Eastern Counties R. Co., 2 C. B. N. S. 509; 
Painter v. London B. & S. C Ry. Co., 2 C. B. N. S. 702 ; but see Marriot v. 
London and S. W. R. Co., 1 C. B. N. S 499. The following cases, directly in 
point, are against the holding in the principal case; McConnel v. Pedigo, 92 
Ky. 465, 18 S. W. Rep. 15, 5° Am. & Eng. Ry. Cas. 5; Ind. Un. R. Co. v. 
Dohm, 153 Ind. 10, 53 N. E. Rep. 937, 45 L. R. A. 427, 74 Am. St. Rep. 274; 
Hedding v. Gallagher, 69 N. H. 650, 45 Atl. Rep. 96, 76 Am. St. Rep. 204. 
See also : Kalamazoo Hack, etc., Co. v. Sootsma, 84 Mich. 194, 47 N. W. Rep. 
667, 22 A. St. Rep. 693, 10 L. R. A.' 427; State v. Reed, 76 Miss. 211 ; Cravens 
v. Rodgers, 101 Mo. 247, and Mont. Un. R. Co. v. Langlois, 9 Mont. 419. 

Conditional Sales— Street Railway Equipment— Rights of Vendor — 
A quantity of rails, motors and other equipment was sold to a street railway 
company, — the contract providing that the title to the things sold should 
remain in the vendor until the purchase price 1 was paid. The rails were 
spiked to the ties on the public streets over which the street railway had a 
right to pass. A trust company, which was mortgagee of the railway, and 
which was ignorant of the conditional sale of the equipment, foreclosed its 
mortgage and sold the property to defendant, who thus became a purchaser 
for value and without notice. Plaintiff, who had succeeded to the vendor's 
rights, thereupon brought an action of trover for the conversion of its 
property. Held, that the rails had not become realty, that all the property 
sold retained its character as personalty, and that the plaintff could recover, 
as it had not consented to the mortgage as made. Lorain Steel Co. v. Norfolk 
& B. St. Ry. Co. (1905), — Mass. — , 73 N. E Rep. 646. 

The court, while recognizing the rule that, in the case of railroads, rails 
become a part of the realty, when they are put down in the ordinary way and 
when there is no agreement to the contrary, makes a distinction between 
ordinary railroads and street railways, — the latter acquiring only the privi- 
lege, in common with the public, of using the streets over which its line 
passes, and gaining "no easement or freehold interest in the soil." The 
plaintiff, in this case, was allowed to recover, as damages for the conversion 
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of its property, the market value of the property, with interest for the time 
elapsing between its conversion and the decision of the court. When there 
is an agreement, between the vendor and vendee, 'that the title to rails shall 
remain in the vendor until the payment of the purchase price, the rails retain 
their character as personalty until the price is paid. This is true as between 
the rights of vendor and vendee, and, also, between the vendor and subse- 
quent mortgagees who have notice. Haven v. Emery, 33 N. H. 66; Hunt v. 
Bay State Iron Co., 97 Mass. 279. But if the road-bed is mortgaged and rails 
are put down afterwards, an agreement between vendor and vendee that the 
rails shall remain the property of the vendor, until payment of the purchase 
price, will not avail as against bona fide creditors of the railroad. Galveston 
Railroad v. Cowdrey, 11 Wall. 459; Porter v. Pittsburg Steel Co., 122 U. S. 
267. That rails and other railway equipment are trade fixtures and removable 
as personal property has been held in many cases, because they are for the 
use and operation of the road and are not accessories of the freehold. 
Northern Central Ry. Co. v. Canton Co., 30 Md. 347; Railroad Co. v. Nyce, 
61 Kan. 394, 59 Pac. 1040, 48 L. R. A. 241; Railroad v. Deal, 90 N. C. no. 
This doctrine, however, has not been universally adhered to. In Hunt v. Mo. 
Pac. Ry. Co., 76 Mo. 115, where a railroad had built a depot on plaintiff's land 
without his consent, the court held that the building had become a part of 
the realty and could not be removed by the railroad, after its condemnation 
proceedings had been declared void. So, too, in Graham v. Connersville, etc., 
R. R. Co., 36 Ind. 463, a railroad, without permission of the owner or color 
of title, had erected a depot upon land; and, upon the bringing of condemna- 
tion proceedings by the company, the land owner was allowed to recover the 
value of the land plus the value of the improvements which the railroad had 
made. In Wagner v. Cleveland & Toledo R. R. Co., 22 Ohio St. 563, 10 Am. 
Rep. 770, the court held that stone piers, built upon land for bridge purposes, 
could be removed as personalty by the railroad, upon the abandonment of its 
purpose to complete the road. A ferry company having agreed to permit a 
railroad to use the ground, at its landing, on condition that the railroad 
should pay the taxes on the land and give all of its ferriage business to the 
company, it was held that the railroad could remove its rails on its abandon- 
ment of the ground belonging to the ferry company. Wiggins Ferry Co. v. 
O. & M. Ry. Co., 142 U. S. 396. Where a city ordinance, which granted a 
right to a street railway to build and operate an electric line in the city limits, 
reserved to the council the right to require the railroad company to "use such 
fixtures and appliances — as might be deemed necessary to the public safety," 
the court, in construing the word fixtures, said, "The term 'fixtures' does not 
refer to movable things ; it refers to things that are fixed. Trolley poles, 
over-head wires, rails, and ties are fixtures." City of Kalamazoo v. Mich. 
Traction Co., 126 Mich. 525, 85 N. W. 1067. 

Constitutional Law — Class Legislation — Equal Protection of the 
Laws — Due Process of Law. — Action against defendant for violation of 
c. 112, § 72, of the Revised Laws, requiring street car companies to carry 
children to and from public schools at rates not exceeding one-half of the 
regular fares. The defense was that the law was contrary to the 14th 



